of the criminal justice system, 2 which must treat domestic violence the same as it treats crime by strangers. The purpose of this note is to argue that aggressive prosecution of domestic violence-at least to the same extent that other violent crimes are prosecuted-is mandated by the Equal Protection Clause of the Fourteenth Amendment.3 Part I will examine the extent of the problems that pervade the criminal justice system, both historically and in contemporary dealings with domestic abuse. In Part II, I will explain the "no-drop policy," discuss its effectiveness and importance, address the arguments against it, and make some practical suggestions for its implementation. Part I will review the equal protection standards already extended to police protection in domestic violence cases in many jurisdictions. This protection, however, has yet to be extended to the prosecutorial stage, which limits its effectiveness. Consequently, in Part IV I will argue that the equal protection requirement that domestic violence victims receive the same police protection as victims of other crimes should be extended to the courtroom. Effective prosecution of these crimes, which is rare without a no-drop policy, is essential to providing the required equal police protection to domestic violence victims, and should therefore be mandated by the Constitution.
I. THE LEGAL SYSTEM'S INADEQUATE RESPONSE

A. Privacy Is Not Worth It
[IJt is an overgenerous assumption that the wife who has been beaten, poisoned or deserted is still on such terms of delicate good feeling with her spouse that her testimony must not be enforced lest the iridescent halo ofpeace be dispelled by the breath of disparaging testimony. And if there were, conceivably, any such peace, would it be a peace such as the law could desire to protect? Could it be any other peace than that which the tyrant secures for himself by oppression? 4
Marital peace and privacy have traditionally been the reasons asserted for leaving domestic violence alone, or at least for not compelling the victim to testify. Courts and prosecutors distinguish between public and private harm, label domestic violence as the latter, and then often refuse to push it through the legal system if the victim seems reluctant.5 This can be done through the spousal testimonial privilege, or, in jurisdictions that have usable exceptions to this privilege and in cases where the couple is not legally married, by simply dropping the case at the victim's request. To do so is to send a message to both the victim and the perpetrator "that domestic violence is a private matter between the two of them and that the state does not care to intervene."6 This creates a situation in which the victim must push the case forward with great effort for it to be prosecuted, as though the attack were a tort rather than a crime.7 There is a basic assumption at work in the system that "the state should not intervene in domestic matters." 8 This attitude ignores the larger social costs of domestic violence, which involve, inter alia, the societal subordination of women. 9 Each time a man hits a woman and gets away with it, all women suffer, both from the risk of harm that has not been prevented, and from the retardation of the movement toward societal equality. Further, society as a whole suffers from violence that leaks into the public on a regular basis at schools, places of employment, and homes of those not otherwise involved. The marketplace of ideas, including those benefiting technology, academia, business, etc., suffers the loss of women who feel confined to their homes or who are otherwise unable to function in the workplace. Perhaps the most important impact of all occurs within the millions of "private" homes across the country. When the law does not govern the private sphere, male dominance and female subordination thrive.lO Put simply, " [a] husband must no longer be allowed to shield himself from legal sanctions for violent crimes by invoking the fact that the crime was committed in the home."1I The law's refusal to interfere with domestic violence is not just practically unsound, but also reflects those societal attitudes toward women1 2 that are most in need of change. Criminal laws establish social norms; they "are the rules by which we define what we stand for as a society."13 By reviewing 6 1849, 1877 (1996) (arguing that we should focus on the societal as well as the individual harm of domestic violence).
10. See Seymore, supra note 6, at 1071 (describing traditional feminist critiques of the absence of law from the private sphere).
II. Carolyne R. Hathaway, Gender Based Discrimination in Police Reluctance to Respond to Domestic Assault Complaints, 75 GEO. L.J. 667, 688 (1986) .
12. See KAREN DEcROW, SEXIST JUSTICE 166 (1974) ("That the court will not enter into the marital abode to set rules is more than a respect for the privacy of citizens. It is also a tacit acknowledgment among male judges, male legislators, and male attorneys (most of whom are husbands) that a husband should not be told how to treat his wife.").
13. the historical treatment of women under law, we can see the context from which this attitude evolved, and how it has been gradually closeted (but not eradicated) with the advent of the women's movement. In early common law, women had no identity separate from their husbands.14 Consequently, their interests were assumed to be identical.15 This is why women were deemed incompetent to testify against their husbands under the common law rule that prevented self-interested parties from giving testimony. 16 The practice of wife beating was legally acceptable throughout most of history. In fact, it was not made illegal in every state until 1920.17 In the eighteenth century, William Blackstone codified the right to wife beating in his authoritative commentaries on the common law.18 He stated that because the husband "is to answer for [his wife's] misbehavior, the law thought it reasonable to intrust him with this power of restraining her, by domestic chastisement."19 Although this tradition is no longer overtly endorsed, the modem law enforcement system is perpetuating Blackstone's notions by passively allowing such "domestic chastisement" to continue,20 sometimes to the extent of serious injury. The persistence of these archaic social attitudes and negative stereotypes seriously weakens the impact of modem anti-violence laws, as most police, prosecutors, and courts continue to give domestic violence prosecution low prioity.21 The vehicle that has been used to transport these old notions to the present-an ideological Trojan horse, if you will-is the doctrine of family privacy. As such, the doctrine must be carefully reconsidered, and possibly rejected as overwhelmingly favoring men over women. [Vol. 52:205
B. The Problem is Still Pervasive
In many jurisdictions today, domestic violence is still not treated as a real crime.23 Very few cases ever reach formal adjudication.24 The legal system often fails to adequately respond to the pleas of domestic violence victims until they are seriously injured or killed.25 This failure cuts across all levels of the legal system. This subsection will give examples of how police, prosecutors, judges, and even legislators have demonstrated a willingness to look the other way when it comes to spousal abuse.
Police.
A Kansas City, Missouri, study of homicides between domestic partners found that in many of the cases, the police had received domestic violence complaints and had been to the victims' homes at least five times before the victim was killed.26 Police often use two different standards for probable cause in assault cases-one for regular assaults, and another, requiring much greater victim injury, for domestic violence cases.
27
Tracey Thurman's abuse at the hands of her husband continued long after she left him. She made numerous calls to the police asking for help, but received none. After breaking the windshield of Tracey's car while she was inside, in front of a police officer who had idly observed him screaming threats at her, Charles Thurman was convicted of breach of peace and granted a suspended sentence. Tracey later filed a complaint that Charles had threatened to shoot her, but the officer would not issue an order for 23. See Seymore, supra note 5, at 278 (arguing that refusal to arrest and prosecute domestic abusers effectively decriminalizes domestic abuse, and recommending that this approach be changed).
24. One study found that "tihe wives asked police officers to arrest their husbands in 82% of the incidents, but an arrest occurred in only 14% of the incidents. (1997) . When considering that domestic violence represents a high proportion of all crime, the first figure seems likely to represent a particularly sizable portion of the 25% in the latter figure. 25. See Hathaway, supra note 11, at 672 (discussing the law enforcement system's reluctance to confront the issue of domestic violence).
26 Charles' arrest. One day, Charles showed up at Tracey's residence demanding to speak with her. She did not let him inside, and immediately called the police to report that he was there in violation of his probation. The officer dispatched to the scene failed to arrive for twenty-five minutes. Meanwhile, after about fifteen minutes, Tracey went outside to speak to Charles, and he began to repeatedly stab her in the chest, neck, and throat, which he was still doing when the officer arrived. Then, in front of the officer, he dropped the knife, kicked Tracey in the head, ran inside to grab their son, brought him out, threw him on top of his bloodied mother, and continued to pace and threaten her. He was not arrested until Tracey was on a stretcher, and even then he continued to threaten her. 28 Ed Watson physically abused his wife, Nancy, until she filed for divorce. A few days before the divorce, he threatened her with a knife, causing her to run next door and call the police. The responding officer told her, "[If you ever call the police again, I will see to it that you are arrested and you'll never see those two kids again." Even after Ed beat Nancy with a flashlight to the point of hospitalization, and forced her son to eat his own vomit, the police took a report but refused to arrest him. Eventually, Ed came to the house with a gun and held Nancy and the children hostage for three days. Nancy called the police after he held the gun to her head and threatened to kill both her and himself. The arriving officers made a report, but refused to arrest him or to order him to leave. A month later, when Ed was following her home in his car, Nancy drove by the police station and asked for assistance, which an officer assured her he would give. When she got home, Ed was already there. He locked them all in the house and raped and stabbed her. After a neighbor called the police, the responding officer told Nancy that the whole situation was her fault for marrying Ed. Ed, still not under arrest, committed suicide a few hours later.29
After Jena Balistreri was severely beaten by her husband, the responding officers stated that she deserved it, and they did not offer her medical assistance. Later, another officer pressured Jena into agreeing not to press charges against her husband, whom she then divorced. Later that year, after her husband crashed his car into her garage, the police refused to arrest him. When she continued to report further harassment and vandalism, the police "received her complaints with ridicule," and even hung up on her once. When a firebomb was thrown into her house, causing a fire, the police took forty-five minutes to respond to the 911 call. After asking Jena's husband a few quick questions, the police determined that he was not responsible. [Vol. 52:205
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When she complained that this was an inadequate investigation, the police told her that she should either move elsewhere or hire a private detective.30
Prosecutors.
Many prosecutors think that domestic violence is not as important as other crimes; some even believe that the victims are to blame.31 Prosecutors often give the victim control over the case, making her feel responsible for any resulting punishment to the batterer.32 "Some prosecutors discourage victims tacitly by questioning the victim in a manner that conveys blame or disbelief, or by actively outlining the disadvantages of prosecution. A few give victims distorted or incomplete legal information that thwart [sic] them from seeking the state's assistance."3 Finally, and perhaps most commonly, many prosecutors undercharge cases of domestic abuse by filing as misdemeanors crimes which actually constitute felonies.34
Judges.
Judges are insensitive to the realities of domestic violence surprisingly often. Numerous cases are dismissed simply because the testifying victim is a minute late, and victims are often asked right in front of the defendant whether they would mind if he were released.35 In one case in Georgia, a judge repeatedly dismissed the cases of a particular victim of continued abuse, despite the numerous complaints she had filed with the police.36 Each time the judge dismissed one of her cases, he reportedly "mocked," "humiliated," and "ridiculed" her, and then "led the courtroom in laughter" as she 43 drawn from her own experiences as a prosecutor. In one case, a battered woman invoked her privilege not to testify against her husband, thinking that he would not beat her again. Ms. Hanna gathered enough evidence to proceed anyway, and was pleased to discover that the case would be tried in front of a judge whom she respected for his concern regarding domestic violence. The judge asked the victim (who was in the courtroom) why she would not testify, and she told him that it was a private matter and that she did not want the state to interfere. At her request, the judge dismissed the case, for which she thanked him profusely. The beatings continued, however, with increased severity, until the victim's life basically fell apart. 44 The judge meant well in respecting her wishes, but this is a result that we, as a society, should not tolerate, either for this particular woman, or for women in general.45 39 
Legislators.
Of course, legislators have a less direct connection with individual cases, so the horror stories that abound for the other three categories of the legal system discussed above are not as available here. However, while lawmakers are in a position to make the proper enforcement of domestic crimes possible, or even mandatory, they have generally refused to do so effectively. Around two-thirds of all states do not have statutes and procedures to ensure prosecution of domestic violence cases. 46 The spousal testimonial privilege, which can prevent prosecution of domestic violence charges, is an evidence rule established by state legislatures. In State v. Taylor,47 the court complained that the dynamics of spousal abuse had been ignored by the evidence rule, forcing the court in the interest of justice to create a narrow exception in cases of coercion or intimidation. Unfortunately, it was outside the court's power to create a broader domestic violence exception to the rule:
The spousal witness privilege ... has been part of Louisiana law for a long time, and it was recently affirmed by the legislature when it was considered and included in the Evidence Code adopted in 1992 without any exception as to victim spouses. As a longstanding and recently affirmed legislative enactment, the court would not be justified in reading into the statute an exception purposely omitted by the legislature, regardless of the court's view as to whether or not such an exception represents better policy. 48 Those legislatures that have yet to take a strong stance against domestic violence continue to tie the hands of numerous judges and prosecutors who are trying to make a difference. The interplay among all four of the systems discussed in this subsection creates a situation where even the caring are often discouraged from effectively enforcing the law.
C. The Need To Prosecute
A common misconception about domestic violence victims is that they are making a choice to stay with their abusers. This is evidenced by the often asked question: "Why does she stay with that man?" Perhaps more dangerous, it is also evidenced by the arguments put forth by some feminists49 for granting women a choice in whether to prosecute their abusers. There are numerous reasons why women stay with their abusers or are reluctant to ever, and only by domestic violence experts working in conjunction with prosecutors within a regime where no-drop is the norm, and such a case is the exception.
46. See Culliton, supra note 26, at 537 (arguing that U.S. law is so bad for victims of domestic violence that they should turn to international human rights courts to intervene). 47. 642 So.2d at 166. 48. Id. 49. Because it is such a difficult and controversial issue, feminists are split as to whether nodrop prosecution is the best method for dealing with the domestic violence epidemic. See Seymore, supra note 6, at 1066-79 (discussing feminist theory and domestic violence).
prosecute, and rarely do the reasons involve a "choice" to allow their unfortunate circumstances to continue, nor do they stem from some special understanding of how to best deal with their mates.
First, many of these women feel personally responsible for the circumstances because they see it as their role to maintain a peaceful household.5O Second, the cycle of violence involves three phases: tension building, acute battering, and loving contrition51 The last phase makes it much more difficult to leave.52 Third, some battered women may suffer from learned helplessness, which means that their earlier failed attempts to get away have taught them that there is nothing they can do, which discourages further attempts to escape. 5 3 Fourth, if the woman is financially dependent on the batterer, it can be next to impossible to leave, especially if they have children.54 Fifth, many victims fear retaliation from the batterer if they try to leave or prosecute.S5 They are wise to have this concern, too, as it is merited by the statistics. As Congressman Jim McDermott stated:
Battered women often face the greatest danger when they do try to leave. Some research indicates that women who leave are at a 75 percent greater risk of being killed by their batterer than those who stay. Think about that for a moment: Women who leave must face the prospect of being killed. Finally, the power dynamic involved is quite difficult for people who have never been in such a relationship to understand. The batterer has the "power, gradually established through use of violence and intimidation, to coerce his victim to shield him from police and court intervention." 5 7
Incarceration may be the only effective way to relieve the victim of the batterer's control, as it at least incapacitates him for a while.58 In fact, stud-50. See Seymore, supra note 6, at 1041 (profiling the battered woman). 52. See Seymore, supra note 6, at 1043-44. 53. See id. at 1042. The phenomenon of learned helplessness was first discovered by Martin Seligman through tests with dogs. He gave one set of dogs electric shocks that were inescapable, and no shocks to another set. He then gave both sets of dogs shocks that were escapable. Only those dogs that had not previously received the inescapable shocks managed to escape. The others barely even tried, although they were suffering the same pain. See MARTIN E.P. SELIGMAN, HELP-LESSNESS: ON DEPRESSION, DEVELOPMENT, AND DEATH 21-25 (1975).
See id. at 1038 (discussing the cycle of violence
54. See Seymore, supra note 6, at 1043; see also Corsilles, supra note 31, at 871 ("[W]here the woman has no income independent of the batterer, the decision to continue prosecution may result in destitution for the entire family.").
55. It is important to note that this fear is greatly reduced when the victim herself does not control the case, as she is less likely to be blamed for any resulting punishment.
56 Finally, while helpful to alleviate some of the pressures victims face, extralegal support systems, on their own, are not the answer. Some advocates argue that we should listen to the women's individual concerns through counseling programs before we impose legal sanctions on their batterers.62 They say that jailing the abusers is bad because "[tihey just come out more angry," 63 or "[tlhere simply isn't enough jail space for all the batterers."64 The problem with this position is that "it's viewing domestic violence as less than a regular crime," argues Deputy Los Angeles City Attorney Alana Bowman, who thinks that batterers should be prosecuted rather than allowed into diversion programs. 65 These advocates often treat the battering as just one part of a larger control framework to be treated with therapy, which ignores the criminality of the behavior.66 Moreover, these methods have been proven ineffective for deterring future violence. A study conducted by the National Institute of Justice found that the advice/mediation approach left a victim twice as likely to be beaten again than did arrest of the perpetrator. 67 This is not to say that these programs are not important, as they have made a difference in many lives.68 However, they must not replace the imposition of criminal sanctions. While legal intervention is not a panacea for domestic violence, it is an indispensable part of the effort to mitigate the problem.
II. A No-DROP POLICY IS THE BEST SOLUTION
It is not enough to say that police should arrest more, prosecutors should prosecute more, and judges should sanction more, without providing them all with the tools they need to do so. A no-drop policy is the most effective tool, if actively implemented, to secure a higher conviction rate for batterers.
A. What Is a No-Drop Policy?
In many jurisdictions, domestic violence cases are routinely dropped at the victim's request, or because the victim refuses to testify.69 A no-drop policy takes this option away from the victim once she has filed formal charges against her abuser.70 Further, it limits the prosecutor's discretion to drop a case unless he or she can demonstrate a clear lack of evidence, whereas previously "victim noncooperation" qualified as sufficient justification.71 With a no-drop policy, either the victim must testify 7 2 or the prosecutor must use other evidence such as 911 tapes, other witnesses, and photographs of the injuries-but either way the case must proceed to trial. Basically, "once the charges are filed, the state, and not the victim, becomes the party." 7 3 Such a policy "conveys an institutional commitment on the part of the criminal justice system to treat domestic violence as a serious crime."74 A truly effective no-drop policy does, however, leave some room for prosecutorial discretion with regard to decisions affecting victim safety. It is important to remember that the goal is to protect women and save lives. In many cases, it may not be wise to force the victim to testify (especially where other evidence is available), and in a few cases, the prosecution itself may place the woman's life in jeopardy. The key is to make clear the distinction between dropping domestic violence cases because they are less im- [Vol. 52:205
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portant and dropping a rare case to save the victim's life. Still, the policy must present itself to the public (especially abusers) as firm (which, for the most part, it would be). Then, at the advice of consulting domestic violence experts, a truly dangerous case may be discretely directed another way, such as through a batterer intervention program. To be certain, though, this must be the rare exception, not the norm, and the only sufficient justification for dropping prosecution would be victim survival.
B. The Arguments
The no-drop policy has been the single most effective method for getting domestic violence charges to stick. In jurisdictions without a no-drop policy, between fifty and eighty percent of all domestic violence charges are dropped.7 5 In contrast, where no-drop policies are in effect, case attrition ranges from ten to thirty-four percent. 76 In San Diego, domestic violencerelated homicides dropped from thirty in 1985 (before the policy was implemented) to seven in 1994 (after).
77 This subpart will discuss why this policy is not merely utilitarian, but actually supportive to victims as well.
Responsibility for goingforward.
If the victim is compelled to testify, the state takes the blame, but if she does so voluntarily, she must answer to her batterer for the decision.78 Many women fear retaliation if they choose to testify,79 and prosecutors have testified before a Texas Senate Committee that nonspouse (not privileged) victims are usually relieved to discover that they do not have to make this choice.SO Once the victims are relieved of the pressure of this decision, "a variety of counseling programs are used to ensure that the thrust of the nodrop effort is supportive rather than coercive."81 What is more, many batter- 
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ers even stop harassing their victims about the process once they realize that the victims are not responsible for the case going forward. 8 2
Empowering the victims.
Some people have argued that taking the control away from the victim will stifle her own attempts at individual empowerment 8 3 However, "victims may be empowered simply by witnessing a place where the batterer's control does not extend."84 Just watching the men admit what they have done in court and be held publicly accountable for their acts can be empowering.8 5 To allow a victim, under her abuser's thumb, to stop short his prosecution is to allow his power and control to extend into the courtroom. 86 It is unlikely to be empowering to her to discover that his dominion is so vast.
Victim in bad position to be making choice.
Some advocates argue that we should value a woman's right to make her own decisions.87 Aside from the key fact that other crime victims are not usually given this option, giving the domestic violence victims this choice ignores the dynamics of abuse and the fact that defendants often coerce their partners not to prosecute.88 Lenore Walker, who is frequently cited for her insights on domestic violence, has defined the "battered woman" as one "who is repeatedly subjected to any forceful physical or psychological behavior by a man in order to coerce her to do something he wants her to do without any concern for her rights." 8 9 By making the victim choose, the prosecutor gives the batterer a wedge to use against her, 9 0 which "virtually 86. See Corsilles, supra note 31, at 881 ("By dismissing cases simply because a victim requests it, prosecutors allow batterers to extend their power and control into the courtroom.").
87. See, e.g., Hanna, supra note 9, at 1865-66 (outlining the argument that a no-drop policy may revictimize or punish the victim). 88. See Seymore, supra note 5, at 251 (arguing against the marital harmony justification for the spousal testimonial privilege).
89. WALKER, supra note 51, at xv. 90. See Seymore, supra note 5, at 256 ("[The court puts the burden on the woman for going through with the charges, which gives the batterer a wedge to use.").
[Vol. 52:205 invites batterers to intimidate victims into withdrawing the charges."91 The victim is left to be manipulated by her batterer, as well as his attorney. 92 Furthermore, even without the abuser's active persuasion, a domestic violence victim has usually been through so much emotional and physical turmoil that she is unable to make the same rational decisions she might make during times when her head is more clear.93 In sum, when we consider the power that batterers have to make their victims act on their behalf, we see the need for legal intervention that takes away some of that control.94
Effect on the batterer's behavior.
I have already discussed the impact arrest and prosecution have on the likelihood of future violence. In addition, the very existence of a no-drop policy itself can have a strong effect on batterers. First, if the victim cannot control the process, the batterer has less incentive to exert his control over her after the charges are filed.95 Second, prosecutors have observed that batterers are more likely to plead guilty if the case cannot be dismissed.96 Furthermore, after one time through the process, batterers are more acutely aware of the threat of certain prosecution, which can act as an even more effective deterrent than mere arrest. 97 A no-drop policy can take a significant bite out of an abuser's maleficent reign.
Unlikely contempt charges.
Some victim advocates have expressed concern that this policy, combined with an exception to the spousal testimonial privilege for domestic 91 . Corsilles, supra note 31, at 868. 92. See Seymore, supra note 6, at 1064 ("The [spousal privilege] rule leaves the wife to be manipulated by her husband and his attorney into invoking her privilege not to testify.").
93. See State v. Taylor, 642 So. 2d 160, 166 (La. 1994) ("Fear, self-blame, and other emotional factors often leave a battered spouse unable to make a sound judgment as to whether to testify against an abusive spouse. Exercise of the spousal witness privilege may be the result of coercion, fear, subjugation, or undue influence, perhaps not even consciously recognized by the abused spouse in some circumstances."); Steven Goode & M. Michael Sharlot, Article V-Privileges, 30 Hous. L. REv. 489, 561-62 (1993) (updated by Cathleen C. Herasimehuk) (citing several studies which found that abused women are hardly ever in the best position to make these decisions). This is not to say that there are not cases in which domestic violence victims correctly believe that their lives are at risk if their batterer is prosecuted. Such cases must be weeded out and dealt with through the aid of victim advocates.
94. See Asmus et al., supra ndte 17, at 149 ("Understanding battering as a system of coercive and abusive behaviors that compels its victim to submit to the abuser and act on his behalf emphasizes the necessity of developing a comprehensive response by the legal system.").
95. See Hanna, supra note 9, at 1865 ("[Pro-prosecution advocates] contend that the batterer has less incentive to try to control or intimidate his victim once he realizes that she no longer controls the process.").
96. See Corsilles, supra note 31, at 874 (discussing the benefits of no-drop policies).
See id.
violence victims, would lead to contempt charges and jail for the victims, thus revictimizing them. 98 However, unmarried victims have never had the privilege not to testify, and an investigation by the Texas Senate Committee on Domestic Violence found no history of contempt charges against these victims.99 Furthermore, even with the stricter combination of no-drop and no privilege, women will be held in contempt only in extremely rare circumstances. It is far more likely that the threat of contempt will persuade the women to testify,100 or that prosecutors will use other evidence in the event that they refuse to do so and in those situations in which testifying really would endanger the victims' lives. One study found that in jurisdictions with no-drop policies, victims fully cooperated with prosecutors in sixty-five to ninety-five percent of cases. 10 1 The only circumstance in which contempt is likely is if the victim refuses to testify and there is no other evidence but her testimony. Even then, prosecutors will be reticent to wield the contempt power unless the violence was severe, in which case it may be a good idea to remove the victim from the risk of harm anyway. Indeed, the more enlightened prosecutors now focus on going forward without the victim's testimony whenever possible. Finally, the risk that once in a great while a victim will be incarcerated for contempt is outweighed by the benefit to millions of other women who are made safer by their abuser's prosecution which may not otherwise have taken place. Based on the reduction in domestic homicides in jurisdictions where no-drop policies are already in place, it is reasonable to conclude that significantly more women will escape murder than be jailed.
Victims no less likely to call police.
Another major concern many battered women's advocates have expressed is that if prosecution is certain, and victims will have no control over the process, they will be less likely to call the police in the first place, thus placing them in greater immediate risk during the beatings.102 However, the actual results in jurisdictions with no-drop policies do not support this fear.
98. See Riley, supra note 81 ("If the goal is to hold the accused accountable, then it's simply not the logical extension to jail the victim instead of the abuser.") (quoting attorney Lisa Lehrman).
99. See Seymore, supra note 5, at 258-59 ("[Tihe Committee reported that no ... contempt charges have resulted against unmarried victims where no privilege existed.").
100. See Hanna, supra note 9, at 1892 ("In most cases, such extreme sanctions will probably not be necessary. Once the existence of a mandated participation policy is common knowledge, women will be much more likely to cooperate."); Sam Howe Verhovek, Athlete and Legal Issue on Trial, N.Y. TME, Feb. 19, 1996, at A8 ("Prosecutors in Texas and elsewhere say that while the threat behind the law is an effective means of persuading a battering victim to testify, it has extremely rarely resulted in a case where such a person has been jailed for refusing to testify."). 102. See Hanna, supra note 9, at 1865 ("These advocates are ... concerned that if arrest leads to automatic prosecution, women will be less likely to call the police for help or protection.").
[Vol. 52: 205 In California, where a number of counties have implemented pro-prosecution policies, there was a twenty-seven percent increase in domestic violence calls to the police between 1989 and 1993 in response to the increased law enforcement over that period.103 This makes sense when you consider the phone call to be an instinctive act of survival rather than a calculated decision based on contemplation of the consequences. If the police are more responsive, which they would be if they knew that prosecution were likely and their efforts were not fruitless, women are more likely to turn to them in their time of need.104 Besides, it is often people other than the victim (neighbors, children, etc.) who make the call to 911.,05
C. The Spousal Testimonial Privilege Exception
It would be less effective to implement a no-drop policy without a wellwritten domestic violence exception to the spousal testimonial privilege,106 as the policy would be painfully ineffective. If women can assert the privilege, even in a no-drop jurisdiction, many of the problems discussed earlier in this note would remain in effect. Regardless of whether they support a no-drop policy (some may wish to hold on to prosecutorial discretion), many prosecutors "hail the removal of spousal immunity in [domestic violence] cases as an important tool to secure convictions .... "107 In a survey of battered women in shelters, almost every one of them opined that the privilege exception was a good idea, stating that they would not testify if given the choice, but would tell the truth if compelled to testify.108 Essentially, this evidence rule can sometimes make the difference between a strong case and a dropped case. 1 09 The availability of the spousal privilege has contributed to 106. The spousal testimonial privilege at issue in this note is that which makes a spouse incompetent to, or allows a spouse to refuse to, testify against his or her spouse during their marriage. This applies to any type of negative testimony, and is only in force while the two are married. This note does not address the marital confidential privilege, which prevents, against his or her will, a person from testifying ever, even after the marriage is over, regarding statements of his or her spouse or former spouse that were made in confidence during the marriage. See GRAHAM C. LILLY, AN INTRODUCTION TO THE LAW OF EVIDENCE § § 9.3, 9.4 (2d ed. 1987) (discussing the common law marital privileges).
107. Verhovek, supra note 100, at A8. 108. See Seymore, supra note 6, at 1076-79 (describing a survey conducted by Seymore's research assistant, Marina Mata-de la Garza).
109. See Seymore, supra note 5, at 257-58 (explaining that many prosecutors, even in no-drop jurisdictions, are forced to drop charges because it is so difficult to bring a strong case when the victim asserts the privilege).
the overall reluctance among prosecutors to bring these charges in the first place.11o
Not only is it important to have an exception to the spousal testimonial privilege for victims of domestic violence, but also it is essential that the exception be written properly to encompass all possibilities. The need for better written evidence rules is demonstrated by the number of cases arising in which spousal privilege was asserted despite the spouse victim exception. For example, a common charge police use in cases of domestic violence is "disorderly conduct," which is defined as a crime against the community rather than a crime against the spouse. As a result of this, victims have been found incompetent to testify against their husbands under evidence rules with narrow privilege exceptions for crimes against the spouse.", I recommend an exception to the spousal privilege which reads:
There is no privilege under this rule (1) in proceedings in which one spouse is charged with a crime against the person or property of the other or of a child of either, or with a crime against the person or property of a third person committed in the course of committing a crime against the other, [or with a crime against the community that resulted in any harm to the person or property of the other or to a child of either,] or (2) as to matters occurring prior to the marriage .... 112
D. Nontestimonial Evidence
Finally, it is important under a no-drop policy (or anywhere, for that matter) for prosecutors to obtain as much nontestimonial evidence as they can rather than rely on the victim's testimony entirely, as many do now. This is done in homicide cases all the time, because the victim is deceased, and the conviction rate is high in such cases. The use of nontestimonial evidence will reduce the likelihood that the victim will have to take the stand, 113 which is always good, but it is especially helpful when she is reluctant. Using other evidence also treats the crime as a matter of public concern, meriting the use of investigative resources, rather than a tort with the victim as the plaintiff.
Using a variety of evidentiary sources is much more effective than presenting victim testimony alone, even when the victim cooperates fully. "In 110. See Seymore, supra note 6, at 1033 (trying to explain the reluctance of police and prosecutors to deal with domestic violence).
111. See, e.g., City of Huron v. Bass, No. E-90-29, 1991 WL 137009, at *2-3 (Ohio Ct. App. July 26, 1991) (unpublished opinion).
112. The unbracketed portion is quoted from the Supreme Court's recommended Rule 505, which was not enacted by Congress, see FED. R. EVID. 505, but many states have adopted similar language. See, e.g., CAL. EVID. CODE § 972(e)(1), (2). The bracketed portion is mine.
113. See Hanna, supra note 9, at 1857 ("A proper investigation can reduce the likelihood that the victim will ever have to take the stand.").
[Vol. 52:205 the courtroom, judges and juries simply do not always listen to or understand what women have to say."114 If their stories are supplemented with extrinsic evidence, it lends them credibility in circumstances where they desperately need it. In addition, the victims themselves often tone down the story in their testimony, either because they underestimate the seriousness of the crime, or because they want to protect their abuser or avoid antagonizing him further.115 Kern County District Attorney Ed Jaegels commented, "[i]n terms of getting convictions, it's clear that [using 911 tapes, photographs of injuries, and police reports to prove the case] works well."16 In fact, in cases in which there was a careful investigation upon the victim's initial complaint, prosecutors have been able to secure convictions despite adverse testimony from the victim that she had not been harmed. 17 Finally, prosecutors are more likely to make an effort to put together a solid case if they are in a no-drop jurisdiction, as they may no longer drop a case with a cursory stamp of "victim noncooperation."118 Also, police are likely to respond to the prosecutors' needs with stronger on-scene investigations.119 Likewise, "[a]s judges become conditioned to trying cases without the victim and admitting certain types of evidence under newly-argued exceptions to hearsay rules, cases become much easier to prove."120 Basically, under a no-drop policy, the whole system works together more effectively.
H. POOR POLICE RESPONSE TO DOMESTIC VIOLENCE VIOLATES EQUAL
PROTECTION
Although the Supreme Court has yet to rule on this exact point, many scholars argue and lower courts often hold that the police may not respond differently to domestic violence than to stranger assaults. While there is no affirmative constitutional requirement that the state protect its citizens from crime,121 the state may not discriminate in its provision of police protec- 123 This duty to protect equally applies not only to written police policies, but to the equal enforcement of otherwise neutral policies as well.124 The United States District Court for the District of Connecticut has applied this doctrine to a police "practice of affording inadequate protection, or no protection at all, to women who have complained of having been abused by their husbands or others with whom they have had close relations," calling it "tantamount to an administrative classification used to implement the law in a discriminatory fashion."125
In dealing with cases of unequal administration of neutral laws, adverse impact on a particular class is not enough to create a constitutional violation. It is also necessary to show intent to discriminate against that class.26 The discriminatory purpose need not be the sole impetus for the action; it need only be a motivating factor.127 One step toward demonstrating discriminatory purpose is to make a showing that the police have a policy or custom of providing less protection to victims of domestic violence than to other assault victims.128 In order to establish the existence of such a policy, plaintiffs usually provide evidence of a "pattern or practice" of discrimination.129 Plaintiffs may utilize statistical evidence to demonstrate that the discriminatory practice is so pervasive as to suggest intent. o survive summary judgment, the plaintiff must go beyond her pleadings and show that she has evidence of specific facts that demonstrate that it is the policy or custom of the defendants to provide less police protection to victims of domestic assault than to other assault victims."). will be strong statistical evidence of less police protection for domestic violence.131
Intent may also be inferred from stereotype-derived remarks made by police officers in the course of responding to domestic violence calls.132 The Ninth Circuit has held that disrespectful remarks police made to domestic violence victims, such as a statement that they "did not blame plaintiff s husband for hitting her, because of the way she was 'carrying on,' ... strongly suggest an intention to treat domestic abuse cases less seriously than other assaults, as well as an animus against abused women."133 Some judges have argued against this interpretation, noting that the Constitution does not protect people from politically incorrect remarks, nor does it require police officers to speak tactfully to crime victims.134 The primary problem with this argument is that the plaintiffs in equal police protection cases are not suing for these remarks or their hurtful effect on the psyche. They are using them as evidence to show discriminatory intent that resulted in harm that is in violation of the Constitution. This distinction is key.
A. The Gender Argument
Some proponents of treating police protection from domestic violence as an equal protection issue argue that the classification is gender-based. While it is true that victims of domestic violence are nearly always women, 135 this argument can be difficult to make. However, if a plaintiff is able to convince a judge that the police treatment she received was based on her gender, the judge will use an intermediate scrutiny standard of review, which would place the burden on the defendants to show an important government interest in the classification.136 In domestic violence cases, showing an important government interest in disparate handling of violent crimes would be unlikely. Winning the equal protection case would therefore only require a showing that the classification is gender-based, and that the class was treated differently for that reason. Hence, this subsection will focus only on the issue of whether domestic violence classifications are gender-based.
In order to demonstrate that a classification that is not facially genderbased but has an adverse impact on women is worthy of intermediate scm- tiny, a plaintiff must survive the strict test set up in Personnel Administrator of Massachusetts v. Feeney.137 Under this two-prong test, a court will first make sure that the "classification is indeed neutral in the sense that it is not [covertly] gender based."138 If the classification is found to be gender-based, the court will scrutinize it accordingly. If not, the court will determine "whether the adverse effect reflects invidious gender-based discrimination."1 39 A classification may be considered covertly gender-based if its disparate "impact ... could not be plausibly explained on a neutral ground."140 In Feeney, the state gave a hiring preference to veterans to reward them for their service.141 The Court found the this to be a neutral goal even though ninety-eight percent of these veterans were men, in part because the disadvantaged class, nonveterans, was nearly equally male and female.42 Domestic violence is distinguishable from this because the preferred class, abusers, is nearly all male, and the disadvantaged class, victims, is nearly all female. Furthermore, the most plausible explanation for a policy that favors leaving the abusers alone is primarily based on stereotypical notions of male rule over the household and female subordination to her partner. 43 These "traditional" gender roles are not an acceptable justification for a classification. Consequently, the disparate treatment could be found to be covertly gender-based, which is all that Feeney requires to get to intermediate scrutiny.
Assuming, arguendo, that the classification is not covertly gender-based, it could still fail the second prong of the Feeney test because it "reflects invidious gender-based discrimination,"144 which is determined according to its underlying purpose.1 45 A classification has such an invidious purpose if "the decisionmaker... selected or reaffirmed a particular course of action at least in part 'because of,' not merely 'in spite of,' its adverse effect upon an identifiable group."146 As discussed earlier, discrimination against victims of domestic violence is often based on the stereotypic belief in the subordinate role women should play in a relationship. The police practice of tolerating such violence stems from a time when it was condoned in order to keep 48 for example, held that excluding men from a nursing school "tend[ed] to perpetuate the stereotyped view of nursing as an exclusively woman's job."149 The Supreme Court held that the discriminatory intent need not be conscious, but may be based on "the mechanical application of traditional, often inaccurate, assumptions about the proper roles of men and women." 50 It is likely that a police policy of "smoothing over" domestic disputes where the male was over-disciplining his partner as he would be expected to do in past centuries, rather than arresting him for his criminal attack, is based on such assumptions.
B. Treating "Domestic Violence Victims" as a Class
In spite of the arguments in the previous section, it is much simpler to skip the gender basis argument and focus on the classification of domestic assaults versus other assaults. Although the scrutiny standard is more deferential,51 this method of proving an equal protection violation can prove less difficult on the whole. This is because it is easier to prove that there is no legitimate reason for treating domestic violence victims differently than it is to prove that the classification of domestic violence is gender-based.152 This is not to say that the latter is impossible. As discussed above, there are some reasonable arguments. It is simply that, as there is no justification for the distinction, the effort to obtain the higher level of scrutiny is not necessary. A court that suspects irrational negative stereotypes about a group underlie the adoption of a discriminatory policy may be justified in applying a rational basis standard that is nondeferential. In this situation, courts look carefully at the means and ends of the policy, even when no suspect class is involved and the level of scrutiny is theoretically minimal. It is not entirely surprising that the Supreme Court has yet to resolve this issue. Because the lower courts are holding for the plaintiffs, they have no reason to appeal to the Supreme Court, and although the defendants keep losing these cases, it is probably not in their interests to appeal to the Supreme Court. If the Court ruled that insufficient response to domestic abuse calls was a constitutional violation, these same defendants would have numerous new lawsuits on their hands. Further, they could possibly be required to improve their practice significantly more than they do with just one lower court holding against them. As such, we must look to the holdings on 167. See Perrino v. City of Newton Falls, No. 91-4023, 1992 WL 197328, at *6 (6th Cir. Aug. 14, 1992) (holding that although the plaintiff "adequately had pleaded a constitutional violation by alleging that the prosecutor's actions were pursuant to an official policy of denying domestic violence victims the equal protection of the law," she had failed to select the correct defendant, and therefore upholding summary judgment against her with some reservation).
168. See Balistreri v. Pacifica Police Dep't, 901 F.2d 696, 701-02 (9th Cir. 1990) (reversing the dismissal of a claim that poor police protection violated equal protection and holding that if the alleged facts were found to be true, relief would be appropriate).
169. See Watson v. City of Kansas City, 857 F.2d 690, 695 (10th Cir. 1988) (reversing summary judgment for the defendants in a claim that a domestic abuse victim's rights to equal protection of the laws were violated when the city failed to provide victims of domestic violence with the same police protection as victims of nondomestic violence).
170. See Thurman v. City of Torrington, 595 F. Supp. 1521, 1528-29 (D. Conn. 1984) (holding that the plaintiff had properly stated a claim of a violation of the Fourteenth Amendment's Equal Protection Clause when she complained that police officers used an administrative classification that treated assaults differently if they took place in a domestic relationship, and finding that such a policy was based upon the impermissible stereotypic view that it is acceptable for husbands to physically abuse their wives the appellate level for guidance. Based on these holdings, it appears that the police must provide the same protection for battered women that they do for other assault victims. These rulings just have yet to spread completely across the country.
IV. IMPLEMENTATION OF NO-DROP POLIcIEs IN ORDER TO PROVIDE BATrERED WOMEN WITH EQUAL PROTECTION OF THE LAWS
As I mentioned at the start, the purpose of this note is to argue that battered women's equal protection guarantees may depend upon the implementation of no-drop policies. Based on the first three parts of this note, this might be done with a simple syllogism: Equal police protection for domestic violence victims is already constitutionally required;174 prosecution, the only way to protect battered women to the same extent as other crime victims, occurs less frequently without a no-drop policy;75 therefore, a no-drop policy is an excellent way to ensure the equal protection of the laws. Of course, a well-reasoned argument on such a controversial matter requires more, which is the purpose of this part.
Equal protection law does extend to prosecutors. In Wayte v. United States, the Supreme Court held that "although prosecutorial discretion is broad, it is not 'unfettered. Selectivity in the enforcement of criminal laws is ... subject to constitutional constraints."1 76 The Wayte Court held that "[i]n particular, the decision to prosecute may not be 'deliberately based upon an unjustifiable standard such as race, religion, or other arbitrary classification."'177 The judicial standard to be applied to prosecutors is quite simple, and can be dealt with in much the same way as with police protection. "It is appropriate to judge selective prosecution claims according to ordinary equal protection standards. Under our prior cases, these standards require petitioner to show both that the passive enforcement system had a discriminatory effect and that it was motivated by a discriminatory purpose."1 78 At the prosecutorial level, we should treat domestic violence the same as we treat other crimes if we are to provide the equal protection of the laws. This requires the same mandated participation that is imposed on victims of other crimes. Nonprosecution and underprosecution (as misdemeanors) of domestic violence charges is tantamount to "de facto decriminalization of 174 [Vol. 52:205 domestic abuse,"179 which is clearly unconstitutional. Furthermore, decisions not to prosecute are often based on the very same archaic and stereotypical notions that many police officers hold. The requisite discriminatory intent is just as easy to establish with regard to the policy of dropping numerous domestic violence charges as it is with poor police response. As discussed earlier, the extreme disparate impact itself may be a starting point for intent. Also, the Supreme Court suggested in Arlington Heights8O that the historical background of a policy is relevant in determining whether it has a discriminatory purpose. 8 1 The historical background of nonprosecution of domestic violence charges stems from the doctrine of family privacy. This doctrine both "constitutes respect for the man's authority within the home, [and] disempowers women by refusing to recognize their most basic rights. Given the force of law in battering situations, a reliance on this doctrine of family privacy must be understood as an intent to perpetuate male rule within the home."182 This historical background should be sufficient to show an intent to harm women, whether conscious or "mechanical,"'83 for the sake of an equal protection claim.
The notion of prosecutorial discretion does not change this analysis. Prosecutors do have a right to determine which cases in general are worth prosecuting, based on severity and likelihood of conviction.184 Care must be taken, however, that they do not make these choices for the wrong reasons. In Watson,8 5 the defendant police argued that in many of the cases of nonarrest, the police on duty had not found probable cause, and that this should be taken into account. 18 6 The Tenth Circuit responded to this defense as follows:
We find no merit in defendants' argument. Whether or not probable cause exists is not susceptible to statistical quantification. It represents a judgment call on the part of the officer or officers at the scene taking into account the particular circumstances. Although there are clearly guidelines, much depends on the individual officers' assessment. In the context of assaults, it is possible or perhaps even probable that officers' assessments as to whether probable cause exists are colored by whether the disturbance is domestic or nondomestic. The determination of whether probable cause exists may be subject to the same al- 
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legedly unconstitutional policy that leads to the discrepancy in arrest rates between domestic and nondomestic situations here. In other words, the determination of whether or not probable cause exists and the decision to arrest may present essentially the same issue.
187
This argument applies identically to the concept of prosecutorial discretion as it does to the determination of probable cause. A prosecutor's personal biases affect his impression of a case and of whether it is worth going forward. An argument for prosecutorial discretion in domestic violence cases begs the question to be determined. Advocates of equal protection claims against the police often focus on the fact that the women in many of the cases asked for help and were still not protected.188 As egregious as this type of police behavior is, we must also protect those victims who do not, or cannot, seek assistance. To do otherwise is to discriminate between levels of victimization, helping only those who are strong enough to help themselves, and leaving behind the truly subjugated. This is contrary to the provision of police protection. Furthermore, "[m]ost crime victims distrust the system," 9 but we still require them to prosecute, or do it without them if necessary. Indeed, in cases where a domestic violence victim's safety is in jeopardy, making a case without her assistance should be the prosecutor's main focus. Prosecutors should be supportive of abuse victims' fears, and when appropriate refer them to a safe place, "but we should never allow the victim's level of cooperation to be the sole or primary factor in deciding whether to prosecute."19o This would not be in tune with how we deal with other crime victims, and "[a]llowing women to step out of the criminal process can further solidify their perception that the criminal justice system marginalizes their concems."191 Moreover, battery itself cannot legally be consented to,192 which is essentially what is happening when we "respect the wishes" of battered women not to prosecute.
Finally, weak prosecutorial effort causes direct harm to the victims of domestic violence. It affects the batterer's behavior, the police response level, and the victim's own choices. First, if the batterer knows that he will not be held accountable for his actions, he is more likely to continue the 187. Id. at 692-93. 188. See, e.g., Hathaway, supra note 11, at 691 ("It is crucial, therefore, that victims who do seek assistance from the police and the courts are able to obtain protection.").
189. Hanna, supra note 9, at 1890. [P] olice may try to justify their failure to arrest batterers as a waste of time and resources because battered women often drop the charges against their assailants. Thus police may defend their policy as substantially related to the important state interest of using limited resources most efficiently."19s This is not really a defense, but rather a passing of the buck to the District Attorney's office of responsibility for the discrimination. A no-drop policy would resolve this dilemma. Moreover, if the police know that the prosecutor must go forward regardless of the cooperation of the victim, they will probably conduct more thorough investigations while on the scene in order to gather better evidence. Third, lack of prosecutorial effort discourages the victim from asking for help. Statistics show that one of the primary reasons that women do not report domestic violence is the ineffectiveness of legal remedies.196 Victims' reluctance stems as much from the treatment they receive from the legal system as from their batterers. Prosecutors' lack of commitment often "tacitly and overtly discourage[s] victims."197 The problem has been called "a self-fulfilling prophesy."98 The prosecutors drop because they expect the victim not to cooperate, and the victims do not cooperate because the prosecutors seem ready to drop. As such, prosecutorial policy greatly impacts the problem of domestic violence.
For all of the reasons discussed in this note, the remaining jurisdictions that have not already done so should implement a no-drop policy for the prosecution of domestic crimes. This policy should be implemented in conjunction with careful ad hoc consideration of victim safety in order to determine how to proceed in each case. This is the best way to ensure that the equal protection of the laws will be provided as required by the Fourteenth Amendment to the Constitution of the United States.
